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Susan V. Cook, United States Department of Justice, Washington, D.C., for defendant,

with whom were Assistant Attorney General LoisJ. Schiffer, Julia K. Evans, and
of counsel Pamela L azos and Janet Williams, U.S. Environmental Agency, Regionlll.

Order
TIDWELL, Senior Judge:

A property owner filed acomplant aleging that the government effectively took his
property without just compensationwhenplaintiff was ordered to cease maintenance and
operationof adrainage systemonitsproperty and to restore portions of property to aprior
conditionwhichwould exhibit wetland characteristics. Flaintiff contendsthat the government
action has interfered with his reasonabl e, investment-backed expectations he had when he

acquired the property in 1975, snce jurisdiction under the CleanWater Act had not been



extended until 1977. Plaintiff dso contends that his property has been severely impaired.
Now before this court is the defendant’ s motion for summary judgment. For the reasons

<t forth below, defendant’ s motion for summary judgment is DENIED.

BACKGROUND

The following factsare undisputed for the purpose of this motion, unless otherwise
noted. In the ingant matter, both plaintiff and defendant rely on facts concluded by the
United States Court of Appeds for the Third Circuit.\1 Paintiff dams the taking of
gpproximately 30 acres of property located in Erie County, Pennsylvania, by the federd
government without just compenstion, in violation of the Ffth Amendment to the
Condtitution.\2

Defendant asserts that plaintiff is afarmer who owns gpproximately 600 acres of
real property, by relying onthe Third Circuit’ s summarizationof facts as determined by the

United States Didrict Court for the Western Didtrict of Pennsylvania\3 Mr. Bracedisputes

\1 See United Statesv. Brace, 41 F.3d 117 (3d Cir. 1994). The Third Circuit's
case involved a government action againgt plaintiff dleging violations of the requirement of
the CleanWater Act that permits must be obtained for discharge of dredge or fill materids
into weters of the United States.

\2 The Fifth Amendment forbids the federd government from taking “private
property . . . for public use without just compensation.” U.S. Congt. amend. V.

\3 United States v. Brace, No. 90-229 (W.D. Pa. Dec. 16, 1993). The Didtrict
(continued...)



thisfact and arguesthat the references to the 600 acres of land were based on findings by
the Didrict Court which involved an action brought againgt plantiff and a corporation in
which plaintiff had an interest.

InDecember 1975, plaintiff purchased two parcels of land from his father, one of
which contained the wetland site, that is at issue in the indant case. One parcd, the
Homestead Farm (hereinafter “parcel A”), conssted of approximately 80 acres, while the
second parcel, theMurphy Farm, (hereinafter “parcel B” or “ Subject Property”), consisted
of gpproximately 60 acres and contained the wetland Site. Defendant argues that plaintiff
purchased the property with the intent of integrating the property into the larger 600 acre
operation. Plantiff statesthat he purchased the property with the intention of continuing in
the family farming business, improving the two parcds of land, and expanding his farming
business. The U.S. Depatment of Agriculture, Agricultural Stabilization and
Conservation Service (“ASCS’), had previoudy prepared a drainage plan relating to the
wetland ste, parcel B, for plantiff’ s father after it identified portions of the Ste containing
wetlands. Mr. Brace sfather used the land only for pasture, not for growing crops. Mr.
Brace was aware of and utilized the soil conservation plans.

InMay 1983, plantiff acquired an additiona 135 acres from his cousin. Theland

is adjacent to parcels A and B.

\3(...continued)
Court’ s Adjudicationof Findings of Fact determined that the defendants, Brace and Brace
Farms, Inc., a Pennsylvania corporation, owned approximately 600 acres of property
located in Erie County, Pennsylvania.



Fantiff gatestha from 1976 to 1987, plantiff cleared, leveed and drained the
wooded and vegetated property, while defendant states that plaintiff did thisfrom 1985 to
1987. Haintiff paid for excavation in the Ste and thelaying of “drainagetile’ in the form of
plagtic tubing in an effort to drainthe property. Asaresult of plantiff’sleveling, soreading
and tiling, plantiff began to grow crops on the ste in 1986 and 1987, dthough plaintiff
states that he began to grow cropsonthe property in1976. Faintiff did not have aClean
Water Act (hereinafter “CWA”) section 404 permit authorizing his activities\4

The United States became aware of plantiff’ sactivitiesin1987, and between 1987
and 1988, it issued three orders directing plaintiff to refrain from further disturbing the Site
sothat it could naturdly revegetate the area withindigenous plant species. Mr. Brace states
that the three orders directed plaintiff to refrain from further disturbing over 200 acres,
some of which he owned and some of which hedid not. Thefirst of these three orders,
issued on July 15, 1987, was an Adminidrative Order issued by the Environmenta
Protection Agency (EPA). The second order was a Cease and Desist Order, issued on
July 23, 1987, by the Army Corps of Engineers (hereinafter “Corps’) of the United States
of America. The third order was on May 3, 1988, when the EPA issued another
Adminigrative Order (hereinafter collectively “the Orders’) after finding that plaintiff was

engaged indredge and fill activitiesinwaters of the United States without a permit required

\4 Section 404 of the Clean Water Act prohibits the “discharge of dredged or fill
materid into the navigable waters’ without obtaining a permit from the Army Corps of
Engineers. 33U.S.C. § 1344,



by section 404 of the Clean Water Act. Flaintiff was ordered to cease maintenance and
operation of the drainage system on the parcel B, the Subject Property, and to restore
portions of the Subject Property to a prior condition exhibiting wetlands characteristics.
Despite the issuance of the Orders, Mr. Brace continued to mow vegetation at the Site
which prevented re-vegetation of indigenous plants.

During the summer of 1988, plaintiff contacted the ASCS and requested that his
property receive the satus of “ commenced converson from wetlands’ prior to December
23, 1985. The ASCS granted the status based on plaintiff’s ongoing farming activity
commencing prior to December 1985.\5

On October 4, 1990, the United Statesfiled an enforcement actionagaingt plantiff
inthe United States Didtrict Court for the Western District of Pennsylvania. On December
22, 1993, the Didrict Court hdd that plantiff’s activities were exempt from the permit
requirements of section 404 of the CWA. On November 22, 1994, on appea by the
United States, the United StatesCourt of Apped sfor the Third Circuit reversed the Didtrict
Court and hed plantiff liable for the violations asserted inthe ordersissued by the EPA and

the Corps, and remanded the matter to the District Court for remediad measures.

\5 The Third Circuit’s opinion explains that the ASCS has authority to make such
determinations under the Food Security Act of 1985, 16 U.S.C.883801, et seg, which
contains a provisonthat denies certain Department of Agriculture benefits to farmers who
produce an “agricultural commodity on converted wetland,” unless such conversion
commenced prior to December 23, 1985. 16 U.S.C. 88 3821, 3822 (1988 & Supp. V
1993). The Third Circuit noted that the ASCS dated that “‘granting of a
commencement...request does not remove other legal requirements that may be required
under State or Federal water laws.”” Brace, 41 F.3d at 121 (citation omitted).
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On September 3, 1996, the Didrict Court entered a Consent Decree enjoining
plantiff from operating and mantaining the dranage system for parcel B containing the
wetland ste. The court ordered plaintiff to dismantle the drainage system and restore a
portionof the Subject Property conssting of gpproximatdy thirty acrestoitsprior wetlands
conditions and made the requirements of the Consent Decree binding upon transferees of
the wetland property.

Fantiff complied withthe Consent Decree by diminating the drainage sysemand
now alegestha, as a result, asubstantia portion of the Subject Property is permanently
unusable by him for his farming operation and at least thirty acres have been taken for

public purposes for public benefit and use, without just compensation.

DISCUSSION

l. Standard of Review

The ingant matter comes before the court onthe defendant’ s motionfor summary
judgment. Summary judgment is appropriate when there are no genuine issues of materid
fact and the moving party isentitled to judgment as amatter of law. See Rule 56(c) of the
Rulesof the Court of Federal Clams (RCFC); Andersonv. LibertyLobby, Inc.,477U.S.
242, 247 (1986). The moving party bearsthe initid burden of establishing the absence of
any disputesof materid fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
When the moving party has met its burden of showing entitlement to judgment as a matter

of law, the burden then shifts to the non-moving party to provide facts establishing that a
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genuine issuefor trid exists. See Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 586-87 (1986). The non-moving party cannot discharge its burden by
cryptic, conclusory, or generaized responses but, instead, mugt produce some evidence
showing a dispute of materid fact. See Tunnell v. Wiley, 514 F.2d 971, 976 (3d Cir.
1975); see also Willetts v. Ford Motor Co., 583 F.2d 852, 856 (6th Cir. 1978). A
materid fact is one that would change the outcome of thelitigation. See Anderson, 477
U.S. at 248. Facts which are not outcome determinative are not materia, and disputes
over such factswill not preclude the court from granting summary judgment. Seeid.
Plaintiff aleges an unlawful taking of plaintiff’s private property. The Federd
Circuit hascharacterized the natureof “just compensation jurisprudence’ as*factintensve,”
warning againg “precipitous grants of summary judgment.” Yuba Goldfields, Inc. v.
United States, 723 F.2d 884, 887 (Fed. Cir. 1983). Accordingly, the court hascarefully
examined the briefs and affidavits and determined that there are genuine issues of materia
factsindispute and that the Fifth Amendment takings andlyss requires the full devel opment

of afactud record at trid.

. Fifth Amendment Takings Analysis

A. Claim at Bar

Fantiff bringsthis action premised on the Fifth Amendment to the United States
Condtitution, which states, in relevant part, that “private property [shal not] be taken for

public use without just compensation.” U.S. Const. amend. V. The Supreme Court has
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found thet the Takings Clause of the Fifth Amendment requires compensation where a
government regulation*goestoo far” and it will be recognized as ataking. Pennsylvania
Coal Co. v. Mahon, 260 U.S. 393, 415 (1922). There is no conclusive formulato
determine the point where a regulation ends and a congtitutional taking begins. See
Goldblatt v. Hempstead, 369 U.S. 590, 594 (1962). Sincethe Court haseschewed the
development of any set formulafor determining ataking, it instead reliesonad hoc, factual
inquiries into the circumstances of each particular case. See Lucas v. South Carolina
Counsdl, 505 U.S. 1003, 1015 (1992); see also Connolly v. Pension Benefit Guar.
Corp., 475 U.S 211, 224 (1986); Penn Central Transp. Co. v. New York City, 438

U.S. 104, 124 (1978).

1. Basisfor Taking

Paintiff assertsthat hisjust compensation must proceed because he possessed a
reasonable investment-backed expectation of being able to conduct normal farming
operations when he purchased the property. Plantiff clams that when he purchased the
property in 1975, it was after the passage of the Clean Water Act, but before the 1977
expansion of 8404 federd jurisdiction to his property. Mr. Brace adso contends that his
damshould survive summary judgment because the gpplication of defendant’ sprohibition
agang dredging and filling deprived plantiff of the economicaly vigble use of the entirety
of parcel B and therefore plantiff is perpetudly prevented from usng thirty acres of his

property.



2. Background of Clean Water Act

Since the parties premise their arguments on the Clean Water Act, 33 U.S.C. §
1251(a) (1976), and the CWA isacomplicated statute, the court believesthat asummary
of this statute is appropriate.

TheCWA isadtatute designed to “restore and maintain the chemicd, physicd, and
biologicdl integrity of the Nation's waters.” 33 U.S.C. § 1251(a) (1976).\6 In section
301(a) of the CWA, Congress proscribed the discharge of pollutants into “navigable
waters’ except in certain circumstances provided by the statute, such as by obtaining a
permit issued by the Army Corps of Engineers (Corps) pursuant to section 404 of the
CWA. 33U.S.C. §881311(a), 1344. Section 404 prohibitsthe“discharge of dredged or
fill materid into the navigable waters’ without obtaining a permit from the Army Corps of
Engineers. 33 U.S.C. § 1344. The CWA defines “navigable waters’ as “waters of the
United States, including the territorid sees” 33 U.S.C. §1362(7). Thelegidative history
of the Act demondrates that athough the definition is not sdf-explanaory, Congress
intended that the phrase “navigable waters’ be given the broadest possible congtitutiona
interpretation. See S. Rep. No. 92-1236, at 144; see also Avoyelles Sportsmen’s

League, Inc. v. Marsh, 715 F.2d 897, 914 (5th Cir. 1983). The Senate Committee on

\6The CWA was origindly caled the Federd Water Pollution Control Act. See
S. Conf. Rep. No. 92-1236, at 99 (1972), reprinted in 1972 U.S.C.C.A.N. 3668. In
1977, Congressapproved the shortened title, “ ClesnWater Act.” H. Conf. Rep. No. 95-
839, at 1 (1977), reprinted in 1977 U.S.C.C.A.N. 4326.
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Public Works explained the need for abroad definition of “navigable waters’ in order to
control the discharge of pollutants at its source:

The control Srategy of the Act extends to navigable waters. The definitionof this

term means the navigable waters of the United States, portions thereof, tributaries

thereof, and includes the territorid seas and the Great Lakes. Through a narrow

interpretation of the definitionof interstate waters the implementation| of the] 1965

Act was severdy limited. Water movesin hydrologic cycles and it isessentid that

discharge of pollutants be controlled at the source. Therefore, reference to the

control requirements must be made to the navigable waters, portions thereof, and
ther tributaries.
S. Rep. No. 92-414, at 77 (1972); see also Avoyelles Soortsmen’s League, 715 F.2d
at 914.

Furthermore, the Conference Report states that “[t]he conferees fully intend that
the term ‘navigable waters be given the broadest possible congtitutional interpretation
unencumbered by agency determinations which have been made or may be made for
administrative purposes.” S. Conf. Rep. 92-1236, at 144.

Origindly the Corps adopted a narrow interpretation limiting its jurisdiction to
navigable waters as that term had been previoudy defined under Section10 of the Rivers
and Harbors Act, 33 U.S.C. 8403 (1988). See 39 Fed. Reg. 12,115, 12,119 (1974).
This definition exduded most wetlandsthat are generdly non-navigable and other isolated

or shalow waters from Section 404’ sjurisdiction. Conservation groups chdlenged these
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regulations, and the Corps was forced to expand its interpretation to recognize the full
regulatory mandate of the CWA when the United States Digtrict Court for the Digtrict of
Columbia invdidated the Corps' redtrictive reading of the Act. See Natural Resources
Defense Council, Inc. v. Callaway, 392 F. Supp. 685 (D.D.C. 1975). The court in
Callaway hdd that “ Congress by defining the term ‘ navigable waters [for purpose of the
CWA], to mean ‘the waters of the United States, including the territorid sees,’ asserted
federd jurisdiction over the nation’s waters to the maximum extent permissible under the
Commerce Clause of the Condtitution.” 1d. at 686.

The Corpsissued find interim regulaions whichredefined “the waters of the United
States’ and expanded the definition of navigable waters. See 40 Fed. Reg. 31,320 (July
25, 1975). The Corpsinterpreted the Act to cover al freshwater wetlandsthat are defined
as areas that are “periodicdly inundated” and “normaly characterized by the prevaence
of vegetation that requires saturated soil conditions for growth and reproduction” aswell
asthose that are adjacent to other covered waters. See 40 Fed. Reg. 31,324 (Jduly 25,
1975); 33 C.F.R § 209.120(d)(2)(h) (1976).

IN1977, the Corps again refined its definitionof wetlands. See 33 C.F.R. 8§88 320-
330.8 (1985). In the revised definition, the Corps eiminated the requirement of periodic
inundetion and no longer required that wetlands be adjacent to navigable water. The
definitionfor wetlandsin 1977 consisted of “those areasthat areinundated or saturated by
surface or ground water at afrequency and duration sufficient to support, and that under

norma circumstances do support, a prevaence of vegetation typicaly adapted for life in
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saturated soil conditions. Wetlands generally include svamps, marshes, bogs and smilar
areas.” 33C.F.R.8323.2(c) (1978). In 1982, substantively identica regulationsreplaced

the 1977 regulations, and these continue to beinplace today. 33 C.F.R. 8323.2 (1985).

B. Fifth Amendment Takings Criteria

In determining whether a regulatory taking has occurred, the Supreme Court has
identified threefactorsthat courts should examine. Thesefactorsinclude: (1) the character
of the governmenta action or regulation; (2) the economic impact of the regulation of the
clamant; and (3) the extent to which the regulation has interfered with reasonable
investment-backed expectations. See Penn Central Transp. Co. v. New York City, 438
U.S. 104 (1978); seealso Connolly v. Pension Benefit Guar. Corp., 475 U.S. 211,

224-25 (1986); Kaiser Aetna v. United Sates, 444 U.S. 164, 175 (1979).

1. Character of governmental action or regulation
The firg Penn Cental factor, the character of the governmenta action or
regulation, examines chdlenged redraints under date nuisance laws. A governmenta
regulation is not deemed to be a taking if it prohibits what would or legdly could be a
nuisance. In andyzing this criteria, “ courts must inquireinto the degree of harm created by
the damant’ sprohibited activity, its socid vaue and location, and the ease withwhichany
harmsemming fromit could be prevented.” See Creppel v. United States, 41 F.3d 627,

631 (Fed. Cir. 1994).
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In the case at bar, dthough the Cease and Desist Orders and the Consent Decree
impact Mr. Brace's ability and his intention to use the land in his farming business, the
government’s actions do not amount to a regulatory taking, unless the regulatory action
goes “too far.” See Tabb Lakes, Ltd. v. United Sates, 10 F.3d 796, 800 (Fed. Cir.
1993); see also Marks v. United States, 34 Fed. Cl. 387, 408 (1995).

In partid regulatory takings cases, courts do not dways examine the character of
thegovernment action. See Broadwater FarmsJoint Venturev. United States, 45 Fed.
Cl. 154, 156 (1999). Inthiscase, naither plaintiff nor defendant explicitly assert thisfactor
in their partial takings andyss. At times, the Supreme Court has not discussed the
character of the government actioninitspartia tekingsandyss. Seee.g., Lucas, 505U.S.
a 1019 n.8. The probable reason for its omisson was that this factor typicdly propels
inquiries as to whether the government’ s action is analogous to a physicd invason of its
property, where compensation is more likely insuch cases. See Forest Properties, Inc.
v. United States, 39 Fed. Cl. 56, 67 (1997). Here, the Corps regulations, Cease and
Dess Orders, and Consent Decree do not involve the government effectuating aphysica
invasonof Mr. Brace' s property but, rather, serve to proscribe plaintiff’ s use of the land.

Fantiff arguesthat “he has been singled out to bear a public burdenthat othersdo
not have to bear.” See Fantiff’'s Oppostion to Defendant’s Motion for Summary
Judgment, at 8 (Filed: June 27, 2000). The court finds the government’ s actions to be

neither arbitrary nor capricious, aswetlands serve important environmenta functions. See
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e.g., United Sates v. Riverside Bayview Homes, Inc., 474 U.S. 121, 131-35 (1985).

Congress acknowledged the importance of protecting wetlands. Senator Muskie,
one of the primary sponsors of the CWA, explained:
There has been consderable discussion of the provisons of section 404
of the act, much of whichhas beenrelated to the suspicions and fears with
respect to that section, and little of which has been related to substantive
solutions to real problems while providing anadequate regulatory effort to
assure ome degree of wetlands protection. There is no question that the
sysemic destruction of the Nation's wetlands is causng serious,
permanent ecological damage. The wetlands and bays, estuaries and
deltas are the Nation's most biologicaly ective areas. They represent a
principa source of food supply. They arethe spawning groundsfor much
of the fish and shdlfish which populate the oceans, and they are
passages for numerous upland game fish. They dso provide nesting areas
for amyriad of species of birds and wildlife.

The unregulated destruction of theseareasisa matter whichneeds
to be corrected and which implementation of section 404 has attempted
toachieve. . . Without question, they should not and cannot be regulated
by the Federd Government. Equaly without question, there should be a

degree of distipline over the extent to which these activities destroy
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wetlandsor pollute navigable waters. The committee bill addressesthese
questions and tries to ded both with the indtitutiond method for reducing
the impacts of this program and also maintain a program of effective
wetlands protection.

See 123 Cong. Rec. 26,697 (daily ed. Aug. 4, 1977) (statement of Sen.
Muskie).

Clearly, Congress attempted to protect wetlandswhile deding withthe concerns of private
individuals. The court will not further question the government’ slegitimate actioninthiscase. The
court holdsthat the United States has alegitimate public welfare obligationto preserve our nation’s
wetlands. The U.S. Didrict Court for the Western Didtrict of Pennsylvania, in its Adjudication of
Findings of Fact explained that wetlands congtitute a productive and vauable resource and the
unnecessary destruction of wetlands causes serious violations of environmenta laws and must be
discouraged as contrary to public policy. See Brace, No. 90-229, at 1 5. Wetlands fulfill vita
functionsimportant to the environment and public interest, suchas (1) serving water purificationand
water quaity enhancement functions; (2) serving as sorage areas for sorm and flood waters; (3)
serving naturd biologic functions, suchas food chain production, genera habitat, and resting Sites
for aguatic or land species, and (4) serving erosion and sedimentation control functions. See 33
C.F.R. 8 320.4(b); 40 CF.R. 8§ 23041. The Government’s actions in this case were

implemented to protect plaintiff’ s wetlands.

2. Economic Impact of the Regulation
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The second Penn Central factor, examines the economic impact of the regulation on the
property owner. Inthiscasg, it entailsan inquiry into the economic impact of the Ceaseand Desist
Ordersand Consent Decree. If the effect of the government’ s enforcement of Section 404 of the
CWA wasto deny plaintiff al economicdly viable useof itsproperty, plantiff would be entitled to
compensation. See Tabb Lakes v. United States, 26 Cl. Ct. 1334, 1345 (1992) (stating that if
the effect of the Cease and Desist Order was to deny plantiff dl economicdly viable use of its
property, it would be entitled to compensation notwithstanding inquiry into the other two factors
outlined in Penn Central).

Before the court can determine whether the regulation had the effect of taking all
economicaly viable use of the property, the property needs to be defined. Since the test for
regulatory taking requires the court “to compare the vaue that has been taken from the property
withthevaue that remainsinthe property, oneof thecritical questionsis determining how to define
the unit of property ‘whose vaue is to furnish the denominator of the fraction.”” Keystone
Bituminous Coal Ass' nv. De Benedictis, 480 U.S. 470, 497 (1987)

| ndeterminingwhether agovernmenta action has congtituted ataking, the court must focus
“both on the character of the action and on the nature and extent of the interference with rightsin
the parcel asawhole.” Penn Central Transp. Co., 438 U.S. at 130-31; seealso Deltona Corp.
v. United States, 657 F.2d 1184, 1192 (Ct. Cl. 1981); Ciampitti v. United Sates, 22 Cl. Ct.
310, 318 (1991). “*Taking' jurisprudence does not divide asingle parcel into discrete segments
and attempt to determine whether rights in a particular segment have been entirely abrogated.”

Penn Central Transp. Co., 438 U.S. at 130. “[W]here an owner possesses afull ‘bundle’ of
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property rights, the destructionof one ‘strand’ of the bundleis not a taking, because the aggregate
must be viewed in itsentirety.” Andrusv. Allard, 444 U.S. 51, 65-66 (1979).

The court, in Ciampitti, noted that, “[i]nthe case of alandowner who owns both wetlands
and adjacent uplands; it would clearly be unredidtic to focus exdusively onthe wetlands, and ignore
whatever rightsmight remaininthe uplands.” Ciampitti, 22 Cl. Ct. at 318. Furthermore, the court
identified factors that enter into the ‘caculus such as “the degree of continuity, the dates of
acquigtion, the extent to which the parcel has been treated as a Sngle unit, the extent to whichthe
protected lands enhance the value of theremaining lands. . .” Seeid.

Fantiff purchased two parcels of land from his father in December 1975 (Waterford
Township parcel); parcel A which consisted of approximately 60 acres, and parcel B, which
congsted of agpproximately 80 acres. These two parcels are contiguous and divided by a road.
Faintiff acquired anadditiona 135 acre parcel in May 1983, whichis contiguous to parcels A ad
B (the Waterford Township property). HPaintiff’'s dleged intentions was to use these parcds
together in his farming operation.

The case at bar is diginguishable from the facts in Ciampitti. In Ciampitti, plaintiff
purchased gpproximately 45 acres of land, conssting of lots, 14 of which were wetlands, in one
of aseriesof purchases, known as purchase 7. 22 Cl. Ct., at 312-13. Plaintiff contended that the
parcel as a whole consisted only of those lots for which a federa permit was sought, hence
compromising only the 14 acres of wetlands. Seeid. at 319. Thecourtin Ciampitti determined
that from Ciampitti’ s standpoint when he purchased the land, the purchase of the 45 acres of land

was viewed as a dngle parcel. Even if he beieved he could develop the wetlands differently,
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Ciampitti was forced to purchase and mortgage the land as a package. Seeid. Ciampitti treated
purchase 7 asasngle parcd for purposes of purchasing and financing. In the case at bar, plaintiff
isnot arguing that the wetlands solely consist of the parcel asawhole. Mr. Brace, rather, contends
that parce B isthe rdevant parcd a issue, unlike the argument Ciampitti set forth.

I neva uating the economic impact of aregulationinatakings case, the court must “ compare
the vadue that has been taken from the property with the value that remains in the property.”
Keystone, 480 U.S. a 497. Defendant argues that plaintiff cannot divide hisland into segments
to establish that dl economicaly viable use of his property hasbeentaken. Defendant arguesthat
the thirty acres of wetlandsis merdy asmdl part of the overdl 600 acre farming operation, and that
the 600 acres condtitute the relevant parce under the Penn Central test. Plaintiff contends that
parcel B is the rdevant parcel and that defendant’s references to 600 acres are not based on
findings of fact. Paintiff argues that the origina enforcement action in the Didtrict Court for the
Western Didtrict of Pennsylvania was brought againg plaintiff and a corporation in which plantiff
had an interest. Mr. Brace argues that a substantial and increasing portion of its property is
unusable for any economicaly viable purpose by plantiff, and Mr. Brace asserted that he hasbeen
prevented fromusing “a least thirty acres’ of his property for “any economicaly viable use” from
July 15, 1987 to the present. See Complaint, at para. 18 (Filed: Nov. 28, 1998). Asthe number
of acres plaintiff ownsisin digpute, the court cannot determine the economic impact of the taking
onthe plantiff'sland. If plaintiff isdeemed to own 600 acresof land, as defendant argues, then the

taking of thirty acres of wetland property would congtitute a mere 5% of histota property. Since
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the ownership of the 600 acres is in dispute, and constitutes a materia fact, the court cannot
determine the economic impact of the regulation.
Fantiff arguesthat the andyssin Florida Rock Industries, Inc. v. United Sates, 18 F.3d

1560 (Fed. Cir. 1994), should be the framework used in examining his clam. The court, in
Florida Rock, recognized a digtinction between cases which invalve a noncompensable “mere
diminution” and a“compensable‘ partia taking.”” Florida Rock Indus., 18 F.3d at 1570. “Mere
diminution’ occurs when the property owner has received the benefits of a challenged regulation,
such that an ‘average reciprocity of advantage’ resultsfromit.” Creppel, 41 F.3d at 631 (citing
Lucas, 505 U.S. at 1016-18). “A ‘partid teking’ occurs when a regulation singles out a few
property owners to bear burdens, while benefits are spread widdy across the community.” Id.
(dting Florida Rock, 18 F.3d at 1571). A partia taking is where a regulation results in a
deprivation “of a substantid part but not essentidly dl of the economic use or value of the
property.” Florida Rock, 18 F.3d at 1568. The court in Florida Rock hed that there was a
compensable partid taking of property where plaintiff was denied adredge and fill permit to mine
limestone on his wetland property. Florida Rock Indus., Inc. v. United Sates, 45 Fed. Cl. 21
(1999), remanded from Florida Rock Indus., Inc. v. United Sates, 18 F.3d 1560 (Fed. Cir.
1994). The court found that the permit denial caused a “severe, but not totd, loss of the
economicdly viableuse’ of the plantiff’ s property effecting a compensable partia regulatory taking
of the property. Florida Rock, 45 Fed. Cl. at 23.

Paintiff argues that an goplication of the andyses employed in Florida Rock demonstrates

that there was a partial regulatory taking, asserting that the government’ s actions amounted to a
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severe economic impact on plantiff’s property, and dbeit not a totd loss, it resulted in a partid
taking. The court in Florida Rock applied the samePenn Central threefactor test, to determine
if a partid regulatory taking occurred. With regard to the reasonable investment-backed
expectations, the Florida Rock court explained that Florida Rock purchased the property,
obtained state and loca permits, conducted a feasbility study which indicated plaintiff could
proceed with its mining plan, and commenced mining, all prior to the extension of the Corp’s
jurisdiction to plantiff's property in 1977. Seeid. a 39. The court determined that plaintiff's
reasonable investment-backed expectationswerefrustrated as the CWA wasnot enacted until after
Florida Rock purchased the property. Seeid. at 39-40. It noted “[w]here afedera statute was
dready in place a the time the property wasbought, the expectations of the property owner may
be different.” Id. at 29.

Florida Rock is distinguishabdle fromthe ingtant case because the CWA was enacted prior
to the time Mr. Brace purchased the property, while plaintiff in Florida Rock, purchased his
property in 1972 prior to the enactment of the CWA. Additiondly there were no federd laws
gmilar to the CWA inplace at the time plaintiff in Florida Rock purchased hisland. Seeid. at 28.
Furthermore, the court in Florida Rock aso noted that limestone underlaid the entire parcedl, and,
therefore, 100 percent of the primary use of the parcel was affected, causing aszeable interference
with reasonable investment-backed expectations. Seeid. at 39.

Defendant argues thet plaintiff’ s remaining land uses are plentiful and that, dthough there
has been aninterference withthirty acres of plantiff’ sland, there are remaining vauable economic

rights in the property as a whole. The court cannot make that determination without additional
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evidence on the value of the land. Neither party presented any appraisa reports and thereis no
evidence that the wetland acres are proportiondly more vauable than the remainder of plantiff’'s
property. “[M]ere diminution in the value of property, however serious, is insufficient to
demonstrate ataking.” ConcretePipe& Prod. of Cal., Inc. v. Constr. LaborersPension Trust
for S Cal., 508 U.S. 602, 645 (1993). Although the Supreme Court has rejected the idea that
merediminutionin property vaue, dandinga one, is ufficent to establishataking, this court cannot
make suchadeterminationwithout knowing the amount of land plaintiff owns. See Penn Central
Transp. Co., 438 U.S. at 131.

The court cannot support defendant’ sreliance onthe Third Circuit’ sfindingthat the plaintiff
is the owner of 600 acres of rea property, without knowing the extent of plaintiff’s complete
interestintheland. The court cannot hold an interference with the 30 acre wetland Site does not
prevent dl or substantidly dl of the economicaly viable use of plaintiff’s property. Therefore, the
court cannot determine the economic impact of the government’s enforcement of the CWA.
Hence, the plaintiff must be alowed to go forward withits complaint, as there isamaterid fact in
dispute, so the court can make a factud determination of the land interest which is economicaly

impacted by the regulations.

C. Reasonable I nvestment-Backed Expectations
Thethird factor of the Penn Central takings andyss isthe extent to whichthe government
actioninterfereswiththe property owner’ sreasonabl e investment-backed expectations. See Penn

Central, 438 U.S. at 124. Thiscriterion limitsrecovery to property ownerswho can demondrate
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that they purchased their property inreliance onthe nonexistence of the chalenged regulation. See
Creppel, 41 F.3d a 632. See e.g., Connally, 475 U.S. a 226-27 (holding that there is no
reasonable expectation in light of Congress legidation in the penson fidd); Ruckelshaus v.
Monsanto, 467 U.S. 986, 1006-11 (1984) (finding that there was no reasonable expectationthat
the EPA would keep information confidentid congdering the regulatory scheme); Ciampitti v.
United Sates, 22 Cl. Ct. 310, 321-22 (1991) (holding that there was no reasonable
investment-backed expectations that an owner could develop wetlandsin light of the section 404
permit systemof the CWA). One who purchases property withknowledge of arestraint assumes
therisk of economic loss. See Loveladies Harbor, Inc. v. United States, 28 F.3d 1171, 1177
(Fed. Cir. 1994).

Furthermore, these expectations must be “reasonable.” See Ruckelshaus, 467 U.S. at
1006; see also Ciampitti, 22 Cl. Ct. at 318. A “mere unilatera expectation or an abstract need”
will not suffice for a reasonable investment-backed expectation. Webb'’ s Fabulous Pharmacies,
Inc. v. Beckwith, 449 U.S. 155, 161 (1980); see also Ruckelshaus, 467 U.S. at 1005.

Pantiff contends that when he purchased the Murphy Farm, he was not aware that the
CWA gpplied to his property because the statute’' s jurisdictionhad not beenextended until 1977.\7
The regulationsin 1977 broadened the Corps jurisdictiond rules and expanded the definition of

wetlands, which now included plaintiff’s property. Mr. Brace further argues that at the time he

\7 Plaintiff additionally argued that section 404 contained an agricultura exemption
for norma farming activities, however this court will not address the issue of the agricultura
exemption because the Third Circuit held in United States v. Brace, that plantiff's
dredging and filling activities did not fal within this exemption. Brace, 41 F.3d at 129.
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purchased the property in 1975, federa law did not require that a permit be obtained from the
Corps in order to dredge or fill wetlands of the character plaintiff possessed. Based on the
legiddtive history of the CWA, discussed above inpart 11, A. 2, it isclear that Congressintended
the term* navigable waters’ to be given abroad condtitutiond interpretation. See S. Rep. No. 92-
1236, at 99; see also Avoyelles Sportsmen’s League, Inc. v. Marsh, 715 F.2d 897, 914 (5th
Cir. 1983); Ledie St Co. v. Froehlke 578 F.2d 742, 754-55 (9th Cir. 1978) (holding that
“navigable waters’ within the meaning of the CWA is to be given the “broadest possble
interpretationunder the Commerce Clause”). Although thereisno direct precedent indicating the
passage of the CWA servesto inform a party’ s reasonabl e expectations, the United States Court
of Appedsfor the Federa Circuit, in dedling withthe Termination Act enacted in 1962, has held:
[t]he difficulty with the Tribe' s argument, cregtive thoughit is, isthat it is contrary
to one of thefundamentd premisesof our lega sysem. Theargument assumesthat
the adverse effect of the 1962 Act did not become operative against the Tribe —
the Tribe was not “damaged” — until the Supreme Court some 25 years later so
construed the Act. While the Supreme Court’ s pronouncement in 1986 might be
relevant to fixing the time when the Tribe subjectively fird knew what the Act
meant, it is fundamental jurisprudencethat the Act’ s objective meaning and
effect where fixed when the Act was adopted. Any laer judicid
pronouncements Smply explain, but no not create, the operative effect.
Catawba Indian Tribeof S. Carolina v. United Sates, 982 F.2d 1564, 1570 (Fed. Cir. 1993)
(emphasis added).
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This court has held that “[w]here aregulatory schemeisin place at the time of purchase,
as was the Clean Water Act here, the reasonableness of the buyer’s expectations must be
discounted.” Broadwater Farms 45 Fed. Cl. at 156. InBroadwater, this court held that plantiff
had actua knowledge of the CWA and it was “not reasonable for a sophisticated devel oper with
actud knowledge of both aregulatory scheme and the possible existence of non-tidal wetlands, to
expect unencumbered development” of hisproperty. Id. a 156. Inthat case, plaintiff purchased
the property in 1987, and had actua and constructive knowledge of the CWA whenit purchased
its property. Although Mr. Brace purchased his property in 1975, before the 1977 amendments
were enacted, plaintiff had notice due to the passage of the CWA aswdl as by judicid decisons
in 1974, and 1975, which expounded on the proper scope of “waters of the United States’
regulated under the CWA. The term “waters of the United States” had in severa cases been
judicidly construed to reach dl waters that may be regulated under the Commerce Clause. See
e.g., Callaway, 392 F. Supp. at 686; Sun Enterprises, Ltd. v. Train, 394 F. Supp. 211, 223
(S.D.N.Y. 1975); United Satesv. Ashland Oil & Transp. Co., 364 F. Supp. 349, 351 (W.D.
Ky. 1973), aff'd, 504 F.2d 1317, 1323-25 (6th Cir. 1974). Therefore, plaintiff was on notice by
the passage of the CWA aswadll as by judicid decisons which explained the scope of “waters of
the United States’ regulated under the CWA.

A purchaser’s reasonable investment-backed expectations are informed not soldy “by
whether the specific regulatory restrictions at issue were in place a the time of purchase, but dso
by the regulatory dimate at the time, and whether plantiff's invetment in purchase and

development can be consdered objectively reasonablein light of that climate.” Good v. United
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Sates, 39 Fed. Cl. 81, 109 (1997). In Good, plantiff argued that at the time he purchased the
property, the Endangered Species Act had not yet beenenacted, and the Army Corps of Engineers
had not yet asserted jurisdictionover wetlandsunder the CWA. Seeid. at 108-09. Thecourt held
a the time plaintiff chose to invest in development, the specific redtrictions a issue were in place.
See id. a 109. The court further held that due to the pervasiveness of the federa and state
regulatory regimes limiting the development of the coastal wetlands at the time the developer
purchased the property and made mgjor investment in the development, he lacked a reasonable
investment-backed expectation. Seeid. at 110-13.

Mr. Brace arguesthat Good is diginguishable fromthe case at bar because “when[Brace]
purchased the Murphy Farm, [he] smply was not awvare and could not have been aware that the
federa jurisdictionand authority extended to his property and farmingactivitiesbecausejurisdiction
had not been extended until July 1, 1977.” See Plantiff’s Opposition to Defendant’ s Motion for
Summary Judgment, at 7 (Filed: June 27, 2000). Mr. Brace, however, recognized the regulatory
regime and admitted, that he was* generdly aware of the existence of the Clean Water Actin1975,
and that, in genera terms, it regulated discharges of pollutants into rivers, streams, and water
bodies.” See Affidavit of Robert H. Brace, Exhibit 1 to Plaintiff’s Opposition to Defendant’s
Motion for Summary Judgment, a 2 (Filed: June 27, 2000).

Defendant argues that by falling to promptly goply for a section 404 permit, plaintiff
undertook the risk that environmenta requirements would become more stringent. See Reply
Memorandum in Support of Defendant’'s Motion for Summary Judgment, at 10-12 (Filed:

September 11, 2000). Between 1975, and 1987, when plaintiff was discovered draining the
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wetlands and growing crops on the property, environmenta regulations became more pervasive.
The Deltona court found that a denid of a permit based on the regulations subsequent to the
purchase of the land was not found to be suffident to judify a teking. See Deltona v. United
Sates, 657 F.2d 1184, 1193 (Cl. Ct. 1981). Deltona involved a tekings dam brought by a
developer prohibited from completing a multi-phase development intended to be built upon
property that was to be dredged and filled out of wetlands. The court held that at the time plaintiff
purchased the property in 1964, plaintiff knew that its devel opment was contingent upon obtaining
the necessary permits. Seeiid. at 1187-88. The court found standards governing the issuance of
permits could change and that a taking was not established merdly “ by showing that they have been
denied the ability to exploit a property interest that they heretofore had believed wasavailable for
development.” Seeid. at 1193 (quoting Penn Central Transp. Co. v. United States, 438 U.S.
a 130). The court acknowledged that the implementing regulations adopted by the Corps of
Engineers pursuant to its statutory authority have become more complex and that the purpose of
the revisions of the Corps' regulationsin 1977 were*“to Smplify and reorganize the existing body
of rulesto make them more understandable.” Seeid. at 1188.

When plantiff acquired the property in 1975, he knew of the wetland character of the
property. The 1961 Soil Conservation Survey for Erie County prepared by the U.S. Department
of Agriculture identifies the Ste aswetlands. See Defendant’ s Motion for Summary Judgment, at
Bxhibit C (Filed: May 12, 2000). Haintiff wasawareof, and utilized the soil and conservation plans
that were prepared for his father. See United Statesv. Brace, 41 F.3d at 120. Furthermore, in

the digtrict court action, Mr. Brace stipul ated thet at the time of the discharges, the character of the
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property waswetlands. See Brace, No. 90-229, at {14. Therefore, plantiff, knowing the wetland
character of the land, by failing to promptly apply for asection404 permit, knowingly took arisk

that environmenta regulations would become more stringent.

CONCLUSION

In this action, plaintiff contends that the Government, by issuing Cease and Desist Orders
which ordered plantiff to cease operation of the drainage system on his property and restore
portions of his property to aprior conditionexhibiting wetlands characteristics, took his property
without compensation, in violation of the Fifth Amendment. Under the regulatory/partid takings
andygs, plantiff is unable to demondtrate that there was an insufficiency in the character of the
Government’ s actions, nor is the plaintiff aole to demondrate that he had reasonable investment-
backed expectations in the development of the Murphy Farmland. The second part of the Penn
Central test, however, cannot be determined. The economic impact of the Cease and Desst
Orders and Consent Decree cannot be evaluated asthereis amaterid fact in dispute. The court
cannot find that thereis substantia economic vaue remaininginthe parcel asawhole, whereby the
Government’s actions would cause a mere diminution in the value of the property which is
noncompensable. The second factor of the Penn Central test requires a development of factud
record at trid or additiond discovery. Asthereisamateria fact in dispute, defendant isnot entitled

to judgment as a matter of law.
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For the foregoing reasons, the court finds that there is a genuine issue of amaterid fact in
dispute. Therefore, Defendant’ sMotionfor Summary Judgment is hereby DENIED. The parties
are hereby ordered to file a joint status report, notifying the court how the partieswould liketo

proceed, on or by January 12, 2001.

ITI1SSO %%W”ﬂﬁf ORDERED.

MOODY R. TIDWELL
Senior Judge
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